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H1 Fraud—Dishonesty—Defendant having low IQ and accepted as being vulnerable—Expert
evidence as to defendant’s suggestibility—Whether such evidence admissible

H2 A number of men were involved in a fraud whereby they persuaded vulnerable people to cash
counterfeit social security cheques. The defendant was one such person who was persuaded to
cash cheques and also to apply for birth certificates in the name of another person. She was
prosecuted for fraud: on eight counts, pursuant to s.1(2)(a) of the Fraud Act 2006 , and on two
counts, pursuant to s.6(1) of the same Act . The defendant contended that she had not been
dishonest and that she did not know that the cheques were counterfeit and that the birth
certificates were to be used for an improper purpose. It was accepted by the Crown that the
defendant was a vulnerable person. However, the defendant also sought to rely on expert
medical evidence as to her low IQ and suggestibility. The judge held that that evidence was
inadmissible, because the jury would have come across people similar to the defendant, so that
expert evidence was not required. The defendant was convicted. On appeal against conviction,
the defendant contended, inter alia, that the expert evidence ought to have been admitted.

H3 Held, dismissing the appeal, that the judge had made no error where the defence of duress
was not advanced, which would by contrast have included the objective test of whether a
reasonable person in the defendant’s situation would have been driven to act as she had.
Admissibility for such psychological evidence as to high suggestibility ought not to be extended to
cases beyond those where duress was in issue. Moreover, the expert evidence in issue did not
address the critical issue as to the defendant’s state of mind at the time of commission of the
offences (post, [13]–[17]).

H4 Dictum of Lawton LJ in R. v Turner (1974) 60 Cr.App.R. 80, 83; [1975] Q.B. 834, 841; [1975]
2 W.L.R. 56, 60 CA applied.

H5 R. v Antar [2004] EWCA Crim 2708 distinguished.

H6 (For admissibility of expert evidence generally, see Archbold 2015, para.10-47 and following.)
*63

H7 Additional cases referred to in the judgment of the court:

R. v Ghosh (1982) 75 Cr. App. R. 154; [1982] Q.B. 1053; [1982] 3 W.L.R. 110 CA

R. v Henry [2005] EWCA Crim 1681; [2006] 1 Cr. App. R. 6 (p.118)

R. v Lightfoot (1993) 97 Cr. App. R. 24 CA

R. v Masih [1986] Crim. L.R. 395 CA
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R. v Price (Ronald William) (1990) 90 Cr. App. R. 409 CA

R. v Razoq [2012] EWCA Crim 674

R. v Roberts (William) (1987) 84 Cr. App. R. 117 CA

Appeal against conviction

H8 On 5 April 2013 in the Crown Court at Snaresbrook (Mr Recorder Reid), the defendant, Tracy
Jackson-Mason, was convicted of eight counts of fraud by false representation, contrary to
s.1(2)(a) of the Fraud Act 2006 , and two counts of possession or control of articles for use in
fraud, contrary to s.6(1) of the 2006 Act , and was sentenced to six months' imprisonment,
suspended for 12 months, with a requirement that she comply with a curfew between the hours
of 20.00 and 07.00 daily for a period of three months. She appealed against conviction.

H9 The facts and grounds of appeal appear in the judgment of of the court.

H10 Representation

Lucie Wibberley (instructed by the Registrar of Criminal Appeals ) for the defendant.

Esther Schutzer-Weissmann (instructed by the Crown Prosecution Service, Appeals Unit ) for
the Crown.

Sir Brian Leveson P:

1 On 5 April 2013, in the Crown Court at Snaresbrook before Mr Recorder Reid and a jury, Tracy
Jackson-Mason was convicted unanimously of eight counts of fraud by false representation,
contrary to s.1(2)(a) of the Fraud Act 2006 , and two counts of possession or control of articles
for use in fraud, contrary to s.6(1) of the same Act . On the same day, she was sentenced to six
months’ imprisonment suspended for 12 months with a requirement that she comply with a
curfew between the hours of 20.00 and 7.00 daily for a period of three months. She now appeals
against conviction by leave of the single judge.

The facts

2 The appellant is 32 years old. At trial, she gave evidence that she has a learning disability and
that she had attended two special needs schools as a child. She went to a higher education
college where she had a one-to-one support worker. She has done voluntary work but never a
paid job. Her birth mother also has a learning disability. It was explained in the course of the trial
that a person with a borderline learning disability may have an appointee to deal with benefits on
behalf of another. Her adoptive mother is her appointee in respect of the benefit payments to
which she is entitled.

3 As long ago as 28 and 29 August 2008, the appellant entered eight post offices and either
cashed or attempted to cash eight counterfeit benefit cheques (giros) issued by the Department
for Work and Pensions in the name of Katie Lee Bathram (counts 1–8). On 28 August 2008 she
attended the Tower Hamlets Register Office *64 and requested three copy birth certificates in
the name of Katie Lee Bathram (count 9). The following day, the appellant returned to the
Register Office to request a further copy birth certificate in the same name (count 10).

4 An investigation by the Department of Work and Pensions had revealed that at the relevant
time, a group of men were operating a sophisticated fraud syndicate in which vulnerable people
were approached and asked to cash high quality counterfeit benefit cheques at post offices. The
same people were also asked to obtain certified copies of birth certificates from the local register
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office which were subsequently used as identification in the post office frauds.

5 The money obtained was given to the men operating in the fraud who would drive each person
to the post office concerned and wait outside to take receipt of the money once the cheque was
cashed. The people they had approached were paid small sums of money for their work. It is
understood that five of the male organisers of the fraud had been convicted; however the people
responsible for producing the counterfeit cheques had never been caught.

6 Once cashed at a post office, the practice was for giro cheques to be forwarded to Alliance &
Leicester. If it was then suspected that the cheques were fraudulent, Alliance & Leicester would
send the cheque to a fraud investigator at the Department of Work and Pensions. The fraud
investigator confirmed in evidence that he had received two cheques with the appellant’s finger
prints on.

7 The defence case was that the appellant was out shopping when she was approached by a
group of men who asked if she would cash a giro for their cousin who was unwell. She explained
that she had never cashed a giro herself before as her mother dealt with all her money as her
appointee. Nevertheless, she agreed to help the men. They handed her some papers and
showed her where to sign her name. The men waited for her outside the post office while she
went in and cashed the cheque. She then got into a car with the men who drove her to a number
of other post offices where she cashed more giros for them. In one post office, she was told the
cheque was not a giro and it was taken off her. She says she gave all the money to the men and
received nothing in return. Her defence was therefore that she was not acting dishonestly; she
thought she was helping the men on behalf of their “cousin” Katie Bathram.

8 The men also took the appellant to the Tower Hamlets Register Office. She copied information
from a piece of paper the men had given her onto a form which she then handed in. She received
copies of the birth certificates which she handed to the men in the car. She said that the men
then turned funny and she became scared so she jumped out of the car. She has not seen the
men since although they have tried to contact her on her mobile phone. She said in evidence that
she just thought she was helping someone out, she did not think there was anything wrong with
getting the birth certificates.

9 In 2010, the appellant had her fingerprints taken by the police on an unrelated matter. Her
fingerprints were subsequently matched to the two cheques that had been forwarded to the fraud
investigator at the Department of Work and Pensions. Once the fingerprints had been identified,
the appellant was contacted and she voluntarily attended the police station. *65

The admissibility of expert evidence 1

10 The first challenge mounted by Miss Lucie Wibberley on behalf of the appellant concerns the
judge’s ruling on 4 April 2013 that the evidence of Dr Eldad Farhy, a registered lead psychologist
employed by the Hertfordshire Partnership NHS Foundation Trust, was inadmissible. The first
report by Dr Farhy stated that the appellant’s overall IQ of 77 fell within the borderline learning
disability range which is 70–80, but her verbal comprehension was 68, which was within the mild
learning disability range. He found that her intellectual function was low and thus she was
vulnerable to exploitation. The results of the “Gudjonnson” test found her suggestibility level was
high, making it likely that if requested to act in a certain way by people who may have power over
her, she would acquiesce. However her intellectual disability was not so profound that she would
have no understanding of the notion of dishonesty. Dr Farhy’s second report stated that one in 25
people would be more suggestible than the appellant and among learning disabled individuals
she was more suggestible than three in four people.

11 The judge found, as Miss Wibberley had conceded at the time, that evidence in respect of the
appellant’s IQ alone was inadmissible. This was because the courts have long held that, save in
respect of confession evidence, evidence of an IQ being greater than 69 is inadmissible (see R. v
Masih [1986] Crim. L.R. 395 ; R. v Henry [2005] EWCA Crim 1681; [2006] 1 Cr. App. R. 6
(p.118)). In R. v Turner (1974) 60 Cr. App. R. 80 at 83; [1975] Q.B. 834 at 841 , Lawton LJ said:

“An expert’s opinion is admissible to furnish the court with scientific information which is
likely to be outside the experience and knowledge of a judge or jury. If on the proven
facts a judge or jury can form their own conclusions without help, then the opinion of an
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expert is unnecessary.”

The reasoning behind these decisions is that it is to be expected that people with an IQ of 69 or
over would be within the experience of the jury. Miss Wibberley sought to adduce the evidence,
however, in relation to the appellant’s suggestibility. The judge observed that there was no
authority indicating that it was appropriate in the absence of an IQ under 70 or some other mental
impairment to admit expert evidence of suggestibility in these circumstances. Having regard to
her score on the Gudjonsson test, namely that one would expect one in 25 of the general
population to be more suggestible than the appellant, the judge considered that the jury would
have come across people in their lives with similar characteristics to the appellant and would
therefore be able to make their own assessment without the need for expert evidence. He
accordingly refused the application on this basis also, albeit noting that he would have Dr Farhy’s
reports in mind when the appellant gave evidence.

12 Ms Wibberley submits that the judge erred in so ruling and argues that the jury was deprived
of the opportunity to place the appellant’s evidence in the context of her confirmed and relevant
mental characteristic; namely suggestibility higher that three out of four learning disabled
persons, despite only being borderline learning disabled herself. She relies on the case of R. v
Antar [2004] EWCA Crim 2708 as authority for the admissibility of psychological evidence not just
in relation to IQ but, as a separate consideration, suggestibility. In that case, Clarke LJ said at
[46]: *66

“It will be recalled that, on the basis of her report, we concluded that her evidence was
admissible not merely on the basis of the appellant’s very low IQ, but on the basis of the
psychologist’s opinion that he functioned cognitively at a significantly impaired level; that
he had a moderate (now a mild) learning disability; and importantly, that he had a level
of suggestibility sufficiently higher than that of the general population.”

13 As Miss Wibberley accurately noted, the defendant in Antar had advanced the defence of
duress, which includes the objective test of whether a reasonable person in the defendant’s
situation would have been driven to act as the defendant did. However it is submitted that, in
principle, Antar extends admissibility for psychological evidence as to high suggestibility to cases
beyond those where duress is in issue.

14 The appellant further argues that the judge’s conclusion that the jury could properly be
expected to have come across people with similar characteristics to the appellant was tenuous
given that only 4 per cent of the general population would be more suggestible than the
appellant.

15 On behalf of the Crown it is argued that the judge’s approach was wholly consistent with
Turner , in that people who were suggestible would be within the experience of the jury and they
did not require expert evidence to that effect. It is argued that the authority of Antar is confined to
cases of duress and should not be read as having achieved a wider application to the issue of
dishonesty. In any event, the defendant in Antar had an IQ level of 51 and therefore was already
well below the cut off IQ level of 69. Furthermore, it is submitted that evidence of suggestibility
was not relevant to the issue in the appellant’s case which was not whether she was acting under
duress but whether she believed them when they said she was doing them a favour.

16 Lastly, it was emphasised that the jury still heard the appellant’s evidence of her learning
disabilities. The judge reminded the jury of these difficulties in his summing-up and the allowance
that they consequently needed to afford the appellant in relation to her evidence.

17 We are not satisfied that the principles in Antar can be extended to cases which do not
involved the defence of duress or in circumstances where suggestibility might otherwise be in
issue such as frequently used to occur in relation to confession evidence. In any event, the
question is not how easily she allowed herself to be drawn into the plan to cash the cheques
(which might be relevant to sentence) but what her state of mind at the time was: this, of course,
had to be decided in the light of all the evidence. The expert evidence was not to the effect that
the appellant was unable to distinguish between acts deemed socially acceptable and those not
so; it was common ground that she would know that dishonesty and fraud would be deemed
unacceptable and in relation to fraud possibly illegal.
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The Ghosh direction

18 The second ground of appeal concerns the judge’s directions of law to the jury. At the hearing
on 4 April 2013, the judge said he anticipated providing a second limb Ghosh [ R. v Ghosh (1982)
75 Cr. App. R. 154; [1982] Q.B. 1053] direction and would wait to hear the evidence. However,
by that stage, he considered that the real issue was not whether the appellant was dishonest, but
whether the jury *67 were sure that what the appellant was saying, namely that she thought
Katie Bathram was the man’s cousin and that she was helping them, was untrue.

19 In his summing-up to the judge repeatedly referred to this issue. He put the matter to the jury
in this way:

“The second element, the word, ‘Dishonestly’. Did she do what she did dishonestly?”

Later:

“The real question in this case for you to consider in relation to counts 1 to 8 [i.e. the
fraud counts] is are you sure that the prosecution made you sure that the defendant
knew in relation to whichever count you are considering that she was not entitled to
receive money on the cheque? In other words, have the prosecution made you sure that
[the appellant] knew that the cheque was a dodgy cheque?

It matters not whether she knew it was counterfeit or thought it was stolen or otherwise
criminal, the real question is are you sure that she knew it was as she described, ‘dodgy’
in some way criminal?”

Later again:

“I direct you that if you are not sure that she knew the cheque … was dodgy, in other
words if her account that she gave to you is true or might even be true, then you should
find her not guilty of that count … You may or may not have opinions on the fact that
she appears to accept in her evidence signing cheques in another person’s name. You
may or may not think that signing in another person’s name seems to be dishonest in
itself. Your conclusion in relation to the way in which the cheques were presented,
signed in that way, may or may not assist you with the question of whether you are sure
she knew the cheques were dodgy but ultimately it doesn’t matter what your views are
on that behaviour because unless you are sure that she knew the cheques themselves
were dodgy, ie criminal in some way, you cannot convict her in relation to counts 1 to 8.”

20 The word “dodgy” came from the appellant who had said (as the judge reminded the jury):

“I didn’t know they were dodgy giros, I didn’t know I was doing something wrong. I didn’t
see the men again. They didn’t pay me any money.”

He followed this reminder of the evidence with the words:

“And members of the jury that is really the issue. If you think that what she says that she
didn’t know they were dodgy giros is true or might be true then you will acquit her.”

The judge further directed that if the jury were not sure on these fraud counts, then they should
also find the appellant not guilty of the remaining counts in relation to the birth certificates.
Further, he returned to the point when reminding the jury of the evidence of the appellant. Having
identified her difficult background he said

“… you will want to give allowance as you feel appropriate for that [i.e. the difficulties]
and what she tells you because of course the question in this case *68 is what was in
her mind, not what would have been your mind if you [were] faced with the same
situation, so you give allowances you feel proper when considering her evidence but
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don’t let that stray over into sympathy one way or the other” .

21 Miss Wibberley argues that the judge erred in not giving the second limb of the Ghosh
direction. Knowing the cheques were “dodgy” was insufficient as a direction on mens rea. The
jury should have been directed that they must be satisfied so that they were sure that the
appellant must have realised ordinary people would consider her actions dishonest. It is
submitted that in the absence of a clear direction in these terms, there is a real risk that the
appellant was convicted for her actions, when in fact the only real issue was her state of mind. In
particular, knowing the cheques were dodgy was open to a number of interpretations by the jury;
for example, did the appellant know she was signing as someone else? Did she know the
cheques were in the name of a woman but given to her by a man? In each instance the jury may
have thought that if they answered the question in the affirmative, they should draw the inference
that consequently the appellant was dishonest.

22 Miss Wibberley refers to R. v Lightfoot (1993) 97 Cr. App. R. 24 , in which the Court of Appeal
found that the trial judge failed to explain the distinction between ignorance of law and
dishonesty. The judge had earlier given an accurate Ghosh direction, however in response to a
question from the jury as to whether ignorance of the law was a defence, the judge simply
answered that it was not. The Court held that the judge ought to have repeated the Ghosh
direction and his failure to do so amounted to a misdirection. The appellant had argued that the
judge’s failure to repeat the direction undermined his defence, namely that he did not realise
ordinary people would regard using his employer’s credit card in the manner in which he did as
dishonest.

23 The Crown submit that a Ghosh direction is not required in every case where dishonesty is an
element of the offence. Reliance is placed on R. v Roberts (William) (1987) 84 Cr. App. R. 117 ,
where O’Connor LJ put the matter that a full Ghosh direction would not be necessary unless the
defendant raised the issue by for example, suggesting that he did not know that anybody would
have regarded his actions as dishonest. This approach was confirmed in R. v Price (1990) 90 Cr.
App. R. 409 where Lord Lane CJ observed at 411:

“In the majority of such cases ... it is unnecessary and potentially misleading to give
such a direction. It need only be given in cases where the defendant might have
believed that what he is alleged to have done was in accordance with the ordinary
person’s idea of honesty.”

In that case, the court concluded that the key question was whether the defendant honestly
believed he was the beneficiary of a £100,000 trust fund. If he did not, and the jury were sure of
it, he was guilty; otherwise he was not.

24 The Crown further refers to the case of R. v Razoq [2012] EWCA Crim 674 , where the issue
was whether the defendant’s false representations had been made for dishonest reasons or for
other innocent reasons advanced by the defendant. Hallett LJ concluded:

“In our judgment there was simply no need in a case as straight forward as this to
muddy the waters with a Ghosh direction. A Ghosh direction is intended to help and to
avoid injustice. In this case it could possibly have hindered and *69 no injustice has
been caused. The impact of the Ghosh direction is to ensure that the defendant’s
defence is put before the jury fully and fairly. In this case the judge plainly reminded the
jury in the clearest possible terms of the substance of the accused’s defence.”

25 The Crown submits that the judge was right to tailor his directions to the actual issues in the
case. The judge expressed the view that the real issue was whether the appellant’s explanation
to the jury that she believed those who asked her to cash the cheques when they told her that
she would be doing so as a favour to the real Katie Bathram was or may be true. This was wholly
in accordance with the explanation that she herself had given to the jury. As in Razoq , a Ghosh
direction would have “muddied the waters” and the judge was right not to accede to the invitation
to give one.

26 Furthermore, We agree that, as in Price and Razoq , it was clear from the appellant’s

Page 6

http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I472988A0E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I55C29050E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I472988A0E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I472988A0E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I472988A0E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I64359970E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I472988A0E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I60FDC700E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I60FDC700E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I4A09B3807F7011E191F7D3B017DE85E1
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I472988A0E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I472988A0E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I472988A0E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I4A09B3807F7011E191F7D3B017DE85E1
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I472988A0E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I60FDC700E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?crumb-action=reset&docguid=I4A09B3807F7011E191F7D3B017DE85E1


evidence that her defence to the charges was she did not think she was doing anything wrong:
she did not believe that there was anything wrong with the giro cheques (or with what she did
(i.e. that they were not “dodgy”) it being clear that if she had thought they were “dodgy” she
would have known that she should not have been acting as she did. The jury had to decide
whether she may only have thought that she was helping the men. There was no question (and,
in the light of her evidence, neither could there have been) that the defence case was that even if
she knew the cheques were “dodgy”, in legal terms, she could avail herself of the objective limb
of the test in Ghosh . It simply was not an issue in the case.

27 In our judgment, therefore, the full Ghosh direction was unnecessary. Neither would it be
appropriate to conclude, as Miss Wibberley invites us to, that there was a risk that the appellant
was convicted for her actions, not her state of mind. The judge’s directions were entirely clear
and repeated on a number of occasions: if the jury were not sure in any case, that she knew the
cheque was “dodgy”, they should acquit her. The judge tailored the direction to the facts of the
case rather than provide an unnecessary analysis of the jurisprudence surrounding the concept
of dishonesty, it being unnecessary so to do.

28 The choice for the members of the jury was stark but it was their decision. The correct
question—the honesty of the defendant—was left in the clearest terms and in the circumstances,
in our judgment, the verdicts of the jury are unassailable. In those circumstances notwithstanding
the very attractive submission Miss Wibberley has advanced, this appeal is dismissed.

Appeal against conviction dismissed.
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