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Dear Sir/Madam

CONSULTATION PAPER ON SENTENCING FOR FRAUD OFFENCES

I am writing on behalf of the Social Security Law Practitioners Association (SSLPA).  I understand that the date for formal consultation on the above consultation paper recently ended but that it is possible for representations to still be considered.  

The SSLPA is made up from practitioners in Social Security Law.  Members include welfare rights advisers in Citizens Advice Bureaux, Law Centres, local authorities and other advice services as well as solicitors and barristers who specialise in this area of law.  We believe that our perspectives on Social Security fraud may be helpful for the Sentencing Advisory Panel in respect of benefit fraud offences.  

Having considered the consultation paper, we would like to make the following comments.

1.
Benefit fraud offences, in our experience, typically involve a defendant with no previous convictions who is a benefit claimant and who has misrepresented or failed to disclose material facts.  We also accept that there are organised benefit frauds but these are a minority of the offences.  The motivation for offending is frequently driven by a mixture of financial hardship, and remote administration of benefits by the DWP and local authority.  As such, in our experience, most offences are passive rather than active even where mens rea is indisputable.  

Sometimes offenders have committed fraud offences when they have been inadequately advised about their entitlements and are missing out on other benefits.

Therefore, we do have major reservations about the proposal to have a single sentencing guideline for fraud offences which include benefit fraud together with bank account, insurance, credit card and other frauds.  We believe that in the majority of cases, benefit fraud has a very different provenance to other types of fraud and a separate sentencing guideline is therefore appropriate.  

2.
The Court of Appeal’s decision in R v Parmer is discussed in the consultation paper.  However, it does not appear to be reflected in the mitigating factors listed in the Appendices.  In our experience, defendants convicted of benefit fraud offences caused by non-disclosure of a working partner or non-disclosure of earnings will usually have been entitled to in-work benefits and tax credits if they had declared their situation.  The amount of tax credits and in work benefits payable, even on a notional basis, will often equal or exceed the amount of out of work benefits payable.  Therefore, the true loss to the public purse is often minimal and far less than the amount the defendant has been convicted of.  

In our view, the Court of Appeal was right in Parmer to highlight the significance of in-work benefits and tax credits when considering sentence.  However there can be other situations where unclaimed benefits are relevant – for example, in cases involving a defendant or household member who has a disability, ill health or special needs.  A mitigating factor which should therefore be included is that the defendant has notional or actual underlying entitlement to unclaimed disability benefits or tax credits during the period of the offences.  

A further factor which we feel should be included as a mitigating factor is that the experience of benefit claimants and their advisers is that the DWP and Local Authority Housing Benefit Services often provide a far from satisfactory service.  People are frequently misadvised or incompletely advised and they can have substantial problems even communicating changes of circumstances.  This problem has been highlighted in evidence reports from the National Association Citizens Advice Bureau as well as the government’s own Social Security Advisory Committee.  The House of Commons Select Committee on Work and Pensions has also commented on this.  

A further mitigating factor could be where the defendant has experienced unsatisfactory customer service from the Local Authority Benefits Service or the DWP which has made it more difficult for them to communicate their change in circumstances or actual situation.  

On a more general note, while we accept this is not part of the consultation, members of the SSLPA remain concerned that sentencing decisions in benefit fraud cases are often being taken with no independent expert analysis of the alleged amount of fraud.  In our experience, it is common for the alleged quantum of fraud to be exaggerated by error or failure to fully take account of the defendant’s circumstances.  We feel that it is possible that inappropriate sentences are often being made by Courts who are unaware of the high error rate in DWP and Local Authority overpayment cases associated with benefit fraud.  Even the DWP’s own monitoring shows that over 60% of benefit overpayment decisions are incorrect in some way.  Moreover, according to a recent Report by the Comptroller and Auditor General on the DWP (HC 875 2006-2007), whilst a total of £690 million was lost due to fraud from the schemes operated by the DWP, a higher figure was lost due to official error; namely £850 million.

The following comment from a Social Security Commissioner, Mr J Mesher, illustrates our point: ““In my no doubt unrepresentative experience as a Commissioner, the standard of the examination of questions of true entitlement to benefit in criminal prosecutions is often woeful, so that claimants with some kind of case will often be better off getting the expert evaluation of an appeal tribunal”: see CH/3744/2006, para. 14.  It should be noted that Commissioners are specialist judges and are equivalent in standing to a Circuit Judge in the civil courts.  Mr Mesher has been a Commissioner since 1993.

We hope that you can consider these comments and we would be happy to be consulted about any matters involving social security fraud sentencing in the future.  

Yours faithfully 

DESMOND RUTLEDGE

Social Security Law Practitioners’ Association Chair

