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Background to the EAW

The law of extradition has undergone a radical and unnoticed reform in the last few months as a result of which extradition is going to arise much more frequently for lawyers appearing in the magistrates’ court.  It also requires practitioners to be alert to a variety of legal challenges that can now be taken in the lower court which were before the exclusive domain of the High Court. This article is an attempt to provide a basic guide to the new law in so far as it applies to EC Member States. The new European arrest warrant (“EAW”) was given birth to by The Council of Europe in a Council Framework Decision of 13th June 2002
. It abolished extradition between Member States and replaced it with a system of surrender between judicial authorities. At paragraph 5, the Council said this:

“…the introduction of a new simplified system of surrender of sentenced or suspected persons for the purposes of execution or prosecution of criminal sentences makes it possible to remove the complexity and potential delay inherent in the present extradition procedures.  Traditional cooperation relations which have prevailed up till now between Member States should be replaced by a system of free movement of judicial decisions in criminal matters, covering both pre-sentence and final decisions, within an area of freedom, security and justice.” 

A Framework Decision is binding on Member States as to the end result to be achieved, the way in which that is to be done is a matter for each country: hence the Extradition Act 2003 - now fully in force. The Framework Decision meant that the new system had to be implemented in all Member States by January 2004
. Its rapid introduction is believed by some to be a response to September 11th :

“…while the foundations have been laid for development of the EAW over a number of years, the momentum generated by September 11th and the need for the EU to control cross-border crime in its aftermath undoubtedly accounted for the speed with which the final measure was adopted…”

The EAW is based on the principle of mutual recognition (“the mechanism of the European arrest warrant is based on a high level of confidence between member states”
) and is radical in that it ousts the involvement of national political authorities: it is now an entirely judicial exchange in which the executive plays no part. As Alegre & Leaf point out, this reflects the “modern” Europe we are currently striding towards:

“As illustrated by the Pinochet case, the involvement of national political authorities in current arrangements allows extradition to be refused for reasons which may be, or appear to be, influenced by political considerations.  In a Europe that is moving towards ever closer union, the involvement of a political decision maker in what are, essentially, criminal proceedings within a European judicial space, seems outdated”.

Whilst the introduction of the EAW is designed to ensure faster and simpler procedures, the Framework Decision specifically safeguards fundamental human rights
 and rules out extradition to a State where “there is a serious risk that he or she would be subjected to the death penalty, torture or other inhuman or degrading treatment or punishment”
.  There is obvious irony in this concession as the principle of mutual recognition is based on the assumption that all member states meet the basic standards of protection laid down by the ECHR.

The Extradition Act 2003 (Part 1)

The Extradition Act 2003 has some 227 sections and is divided in to four parts (extradition to Category 1
 territories, extradition to Category 2
 territories, extradition to the UK and police powers).  Part 1 deals with the EAW and I propose only to deal with that part here. The letter and spirit of the Framework Decision are preserved in Part 1 of the Act.  The fundamental changes to the Extradition Act 1989 are the imposition of strict time limits, the removal of the role of the executive (already mentioned), the removal of the double criminality requirement (explored below) and the abolition of the political offence exception to extradition. 

The removal of the role of the executive means that the court at Bow Street will no longer adjourn for weeks on end after an extradition warrant has been issued whilst the requesting state obtains the Secretary of State’s Authority to Proceed (“ATP”) and then commit a person to await the Secretary of States order for extradition if all the formalities have been complied with.  Under the old regime, any challenge to such a  committal (on what were Section 11 (3) grounds i.e. triviality, passage of time, bad faith, oppression, injustice etc
) had to be taken by way of habeas corpus in the High Court.  Now “the appropriate Judge” (currently a District Judge at Bow Street) will be empowered to decide both whether the extradition is “barred” and whether the extradition is in itself compatible with the Human Rights Act 1998 (“HRA”).  

Arrest (ss  3 – 6)

The extradition procedure will begin following either a certified or provisional arrest. A certified arrest is when the “designated authority” (for our purposes, NCIS) receives a Part 1 warrant (an arrest warrant issued by a judicial authority of a Category 1 territory), the warrant is certified by the “designated authority” as a properly issued warrant and a person is then arrested under it. The warrant must contain particulars of the person’s identity, particulars of any warrants issued in the Category 1 territory for the person’s arrest in respect of the offence, details of the offence and circumstances in which it was alleged to have been committed, particulars of the likely sentence to be imposed in the Category 1 territory upon conviction (or particulars of the sentence that has been imposed in respect of a convicted person)
. 

A person arrested under a certified Part 1 warrant must be given a copy of the warrant and be brought before the appropriate judge as soon as practicable after arrest. If either of those two requirements is not complied with, the judge has power to order the arrested person’s discharge. 

A provisional arrest is when a person is arrested without a warrant by a constable or a customs officer or a service policeman who believes that a Part 1 warrant has been or will be issued. If the arrest is a provisional one, the person must be brought before the appropriate judge and a certified warrant be produced to the judge within 48 hours of the initial arrest. 

Initial hearing (ss 7 – 8)

The Act envisages an initial hearing followed by an extradition hearing. At the initial hearing the judge must be satisfied on a balance of probabilities as to the identity of the person arrested.  If the judge is not so satisfied the arrested person must be discharged. Otherwise, the person must be remanded in custody or on bail to a fixed date for the extradition hearing. The judge is also required to inform the arrested person that s/he may consent to extradition and the effect of such consent. 

Extradition Hearing (ss 9 – 21)

This hearing has scope for new, interesting and complex legal argument. It must take place within 21 days of the date of arrest unless as a result of an application by a party to the proceedings, the judge believes it to be in the interests of justice to fix a later date. If there is no reasonable cause for a delay of the extradition hearing, the requested person will be discharged.

i. Is it an extradition offence? (s 10)

The judge must first be satisfied that the offence specified in the warrant is an extradition offence.  What constitutes an extradition offence is defined in full in ss 64 and 65 of the Act. This aspect of the Act is the most radical change to extradition procedure and is the most controversial part of the Framework Decision. The old double criminality rule meant that no one could be extradited for conduct that was not criminal in both the requesting state (now “issuing state”) and the requested state (now “executing state”). 

Under the new law, in respect of pre-conviction cases, if an offence appears in the Article 2(2) list of the Framework Decision (some 32 offences) (“the European framework list”) and is punishable with imprisonment of 3 years or more in the issuing state, it qualifies as an extradition offence.  Offences that fall outside that list also constitute an extradition offence if the offence occurred in the issuing state and would constitute an offence in the UK and would be punishable with at least 12 months imprisonment in the issuing state.  If the offence occurred outside the issuing state, then in order to be an extradition offence (with the exception of war crimes), it must be punishable by at least 12 months imprisonment in the issuing state and the UK.  If the offence occurs outside the issuing state and attracts a sentence of at least 12 months in the issuing state and would constitute a war crime under specified sections of the International Criminal Court Act 2001 if committed in the UK, then that too would qualify as an extradition offence. 

In post-conviction cases, in respect of offences on the European framework list, a sentence of at least 12 months has to have been imposed by the issuing state. For other offences, the threshold remains at at least 4 moths imprisonment.

ii. Is there a bar to extradition? (ss 11 – 19)

The court must go on to satisfy itself that the extradition is not barred by reason of the rule against double jeopardy (defined in s 12 as per UK domestic rules but the offence must be an offence known to UK law for this section to bite, so where double criminality does not apply, neither does double jeopardy.  Also, the introduction of s 78 of the Criminal Justice Act 2003 which allows prosecution re-trials post-acquittal may well render this section ineffective), extraneous considerations (defined in s 13 and designed to cover requests made in bad faith), the passage of time (the existing s 11 (3) case law on this point and on bad faith will no doubt continue to govern these two areas), the person’s age (s 15: if requested person could not be found guilty of the  offence in the UK because s/he was below the age of criminal responsibility), hostage-taking considerations (s 16; only bites if issuing state is party to the 1979 Hostage-taking Convention), specialty (s 17: the principle of specialty - which prevents unscrupulous issuing states from prosecuting a person for offences not committed prior to surrender and not included in the warrant -  is thankfully retained in the new Act although the Framework Decision leaves open the possibility for Member States to introduces a blanket waiver of specialty), earlier extradition to the UK from a Category 1 territory, earlier extradition from a non-Category 1 territory. 

iii. Was the person tried in absentia? (s 20)

In post-conviction cases, this section gives the judge a power to discharge a requested person who was convicted in his absence and who did not deliberately absent himself and if no re-trial is possible. 

iv.  Is the extradition HRA compatible? (s 21)

The last consideration for the judge is whether the extradition is compatible with Convention rights within the meaning of the HRA.  It is drafted as simply and widely as that. The section is not limited to the requested person’s Convention rights (traditionally Articles 5 and 6 within the extradition context), it requires the district judge to consider whether the person’s extradition is HRA compatible. It is potentially the section that will broaden the scope of litigation in this field – for example, one could rely on Article 8 now if surrender meant being torn from a family or if the family itself would be so adversely affected by the requested person’s return.

 Despite the principle of mutual recognition, which may lead some practitioners to consider that any argument about human rights abuses are bound to fail if the requesting state is signed up to the ECHR, it is worth noting that the High Court only last year in the controversial decision of R v Secretary of State, ex parte Rachid Ramda [2002] EWCHC 1278 (Admin)
, quashed the Home Secretary’s decision to extradite an Algerian national (accused of a series of terrorist bombings) to France. Sedley LJ, giving the judgment of the court, said this in the final paragraph:

“There is, however, one issue of law on which it may be helpful to express our view now.  This concerns [the Home Secretary’s] reliance on recourse to the European Court of Human Rights to correct any eventual failure on the part of France to accord the claimant a fair trial.  The European Court of Human Rights is not a court of appeal, and there is no recourse to it as of right (see article 28). As articles 13 and 35 of the Convention make clear, and as the Court itself has gone out of its way to stress (Kidla v Poland (2001) 10 BHRC 269), it is on national authorities that the primary duty both of compliance and of affording redress for non-compliance rests.  We do not consider that the Home Secretary would be justified, in spite of France’s monist system of law, in treating Strasbourg as part of the French legal system.”

Rachid Ramda’s case took some 6 years to finally resolve under the old regime:  he was initially committed by Bow Street to await the Home Secretary’s decision, failed in his habeas corpus application to the High Court, appealed to the House of Lords, failed there and eventually (successfully) judicially reviewed the decision of the Home Secretary to extradite him.  Under the new system, the Home Secretary would not be involved and the obligation would be on Bow Street Magistrate’s Court in the first instance to consider the potential human rights breaches
.  

Other issues

No doubt as a result of the Pinochet saga, and for the first time in extradition law, the Act gives a district judge the power to discharge an arrested person or to adjourn proceedings, if it appears to the judge that the physical or mental condition of the arrested person is such that it would be unjust or oppressive to extradite him (s 25). The Act also specifically safeguards the rights of asylum seekers: extradition is forbidden until the asylum claim is finally determined (ss 39 – 40).

Appeals (ss 26 – 34)

An appeal against an extradition order lies to the High Court (except in consent cases) if the district judge ought to have decided a question differently and had he done so, the court would have been required to discharge the arrested person or if there is a new issue which was not raised in the court below and would have led to the person’s discharge.  The issuing state also has a right of appeal against a discharge on a question of law OR fact. Notice of appeal in both situations must be lodged within 7 days of the decision. A further appeal lies to the House of Lords on a point of law of public importance, leave having being granted by the High Court of the House of Lords (leave has to be applied for within 14 days of the relevant decision). 
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