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IEJ/SH
sﬁm.mmnr BENEFITS ACT 1976

APPEAL FROM DECISION OF SUPPLEMENTARY BENEFTT APPEAL TRIBUNAL CN A QUESTION OF
LAW

1. (1) This is & claimant's appeal from the decision dated
25 October 1982 of a supplementury Uenefit appeal tribunal
{*the tridunal") upholding the decision dated 14 May 1382
of a benefit officer given pursuant to section 20 of the
Supplementary Benefits Act 1976 as smended ("the Act") to
the effect that supplementary allowance amounting to £921.75
had been over-paid to the clalmant and wag recoverable frow
her, The present appeal is brought by my leave and upon
the contention that the tribunal's decision was given in erxox of
law. I can express my decision more briefly than might
otherwise be necessary because - very propexrly, if I may say so -
the bemefit officer now concemmed cohcedes that the tritunel's
decision is errcmeous in law in the Tespect ldentified below.
The claimant has been assisted ar her present appeal by the
Child Poverty Action Group, to whom I am indebted for
helpful submissionsa.

{2) The claimant has requested an oral hearing of her appeal, but
T am refusing that request becunse I am satisfied that the
appeal can properly be determined without ome.

(3) The appeal succeeds. I set aside the tribunal‘s decision se
erronecue in law and direct that the claimant's uppeal from
the benefit officer's decisicn be re-heard by a differently
constituted tribunal. T do not congider it expedient to seek
to give myself the decisicm which the tribumal should have
given, as & proper determination will require additiopanl findings
of fact.
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2. 'The cleimant was at all materis) times living in local suthority .
accomupdation with 3 dependunt children, and the matters relevent to the

appeal bhave proceeded on the footing that she was married, On the basis that

her only income was Child Benefit sand following the sentencing of the

Dan regerded as her husband to 6 month's imprisomment the claimant, oo

30 March 1987 claimed supplementary allowance as a single parent, snd

benef1t wns avarded accordingly,

3. It is not in diepute that for a period following such man's releasge
in July 1581 he d1d not return to live in the fomily howe. Differing
grounds have been stated by the claimant as tbe reason for that at
different times, one being that he was not ready to return to family 1life
and another that she wae unwilling to forege the financisl security

wvhich recelving direct payment of supplementary allowance in her own right
conferred ou herself and the children by comparieon with the eituationm if
he was the head of the houpehcld and accordingly the only qualifying
claizsant. It is wnneceesary for me to reach & conclusion on that question;
but I should also mention - though, again, it is uvhnecasgary for me to
decide ~ that it has been indicated to me that during this pesriod of
living apart the wan was also claiming supplementary aliowance om

his own accoumt. o

4. (1) It is aleo not in dispute that there camwe a time - it is suggested
(but thie also i nnecessary to my immediate decieion to
Tesolve ) that it was in October 1981 - when the man returned
~to live in the same hoae as the c¢laimant and her children,
That time was certainly before 13 January 1982, for oo the
occasion of a home visit to the clajmaut on that date it
- bacame apparent to a visiting officer that the olaimant

living at her home, and was thus the appaxent head of
hau?uhold, and the eligible claimant te the exclusion of the
¢claimant. Tn the light of that information 3 benefit officer

the proper course in implementation of his duty in the mattor -

of giving a decision that the vhole of the Bupplementary allowance,
totalling £921,.75, which haa been paid to the claimant since

the date (which the decision put at 12.10.81) et whieh the man
regarded as her husband had Teturned to the claimani's howe
constituted cver-payment of benefit and was recoverable under
section 20 of the jct. And the decision of 14.5.82 vap given
accordingly. I have uged the word "Dracopian® bacause upan the
Premise that the "husband” was in his own right qualified to
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if vhat, on the same official view, was a proper couree
had been followed he would have been entitled to supplementary
allovance at a rate which reflected the dependency of the
clajmant and the 3 children and, vhether or not so applied,

a substantial part of the bemefit which: would have been awerded
to him would have represented the requiremente of his dependanis
end have been intended for application to the like nseds as

ooy

wvere in fact the subject of paymen%s e to the claimgnt cleiming in

her own right.

5. However, assuming there to have teen overpayment in the amount

so determined (the arithmetical computation of whilch does not appear to have
Yeen contested by the claimant on her appeal from [the benefit officer's
decision to the tribunal), that is - as 1 made clesr in my dscision
R(SB)21/82, - the beginning of the matters rel t under section 20 of the
Act, not the end. For, in brief sumgary, a p::t::’perf determination that

an amountt of benefit ie recoverable pursuant to section 20 of the Act
requires, in addition to the mere fact that there hae been an cverpeyment
of benefit, discharge by the benefit officer of the burden of proving ihat
the expense incurred by the Secretary of State which that Tepresents

bas resulted from - i¢. is causally comsequent uponm -~ either a mis-representation
(fravdulent or izmocent) on the part of the clsimAnt concerned, or a failure

on the part of the claimant concermed to disclose| a material fact. Furthermore,

as was indicated in the decision on Commiseioner's file ¢SB 688/1982 (unreported) -

and as I myself have observed in unreported decisfions - the obligatiom to
disclose s material fact, in relisnce upon which section 20 proceeds with
respect to a "failure ito disclose® comstituting breach of obligation, does
not lmpoert any reguirement that disclogure muset made in writiog, 4s it
was put by the learned Commissioner in the decision last cited ™Mhere is
nothing in the section to suggest that the discldsure has to be in writing.
It i3 just as effectively made if it is made orally, albeit it may be
considerably more difficult for the claimant to establish that he did in
fact make an oral disclosure." Thus, if it be hsld that dieclosurs wae made
(whether in writing or orally), but the disclosure hes been admini etratively
overlooked and account has not been taken of it in computing a claimant's
proper entitlement to benefit subsequent thereto)there can be no question
of a liability for recovery being Imposed on a imant under Section 20
by reference to that alleged failure to dimclosa

6. (1) The benefit officer's decision does nét gtate in terms in
reliance upon vhat mierepresertation pr failure to dieclose under
section 20 of the Act it was given, and I would pauee here to
Indicate my view that it would be Dot practice 1f in all
section 20 cgees the bemefit officer's decision did #o indicpte,
as was substantially the requirement prior to changes in the
law in 1980,
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(2) However, it would appear that the decision aid not proceed on the .
footing of eny misrepresentation, and thet the breach relied upon
was an alleged failure on the part of the claimant to report the
changes in circumstances constituted by s return of the "hugband”
to live with her as husband and wife in the family home. A%
all events the matter so proceeded before the tribumal.

7. The error of law into which the tribunal fell was in conceiving that the
vateriel disclosure was reguired to be made in writing, which it wes not.

The claimant'’s case befors the tribunal was that she had been told and

had understood that she was o make dlsclosure of the "husband’s" return

if and whem It %took place, and that, 50 esoom ae it did, she reported the

fact by telephone to the local office of the IHSS.

B. The benefit officer's ceee¢ before the tribunal was that there had

been no such notification, and in particular that there was no official

Tecord of any esuch notification as the claimant asserted. The tribunal clearly
felt concern over the cleimant's case, for they adjourned the first hearing of
the appesl in order that additiomsl enquiriee might be made at the DESS end; and,
learning on the resumed hearing that none had been found, they confirmed the
benefit officer‘s decision. Whilst the record of their decieien does not
indicate this in terms - indeed the "Box" in the record of their decision
provided for the intimation of their reasons for dscision contains only

a statement of their decieiom - it is, upon reading the record of the

decision as a whole, in my view readily apparent that they so ‘decided in

the (orToneous) belief that there needed to be a written notificetion.

For their findings of fact include the following:- '

"An adjournment was made from the firet hearing for s further
search of documents to bz made but the Supplenentary Bensfit Officer
has found nothing, The tribunsl thought that the appellant may have
notified the Supplementary Benefit Officer of the change of
circumstances but did not do se in writing®.

9. I should at thie point stress cmce more the need for a supplementary
benefit tribumal adjudicating upon a claimgnt's appeal to pay close Yegard
to the etatutory provisions - whether undex the Act or wnder Regulstione
made pureuant thereto ~ which bear on the case before them. For, in
addition to the error of law above cited 1t would appear (although

it is unnecesssary for me so to hold) thet the tridunal "failed to ask
themselves the right questions™ in another reepect. They appear to have
proceeded cn the footing that einoe ths "husband® vas referred to as

such and since it was not in dispute that he had returned to what had
earlier been the family home it followed autcwmatically that, as from

the date upon vhich he had returned to the home, aggregation of his

and hsr requirements and resources aépplied and that he wae, to the
exclusion of her, the only eligitle claimant - so that the whole bensfit
paid to her pince his return constituted over-payment., 3But, as I ses it,
the pogition is conelderably more complex than that. In the firet place
the tribwnal needed to comsider whether or not the claimant and the msn in
question were legally married, and make a finding in that respect. If they
were, ihen various further matters needed to be dotermined on the footing
that they constituted a married ¢ouple, And 1f they were not legally
married certain further questione alsoc needed to0 be poped and answered in
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the context of "uwmarried couples”; and in both omses findings were needed

in regard Yo what “household" each was to be taken as living in at ail

waterial times, for the purposes of the Act. Moreover, even upon the assumption
that the claimant and the "husbandn yere legally married (and I am not to be
taken as either infexrring ox holding that they were mot - but the facts

before me leave this open) there were further questions of complexity for

then to coneider. Por on that footing, and excluding his time in prison,

{over the duration of which he would under the operation of the Aggregation

Regulations have been excluded from counting as w member of the ‘same
household ap the claimant), the claimant would under the ordinary cpsration

each other, and her requirements would, it is true, be included with hig.
But, contrary to the impresmion that the claimant appears t0 have received,
there is provieion undey the Claimn and Paymenie Regulations for a benefit

Supplementary Benefits Handbook "because of improvidence ox eccentricity
negledte hig Teeponeibilities to Gupport hie partner or dependant children®,
1 express no opinion as %o vhether such was or was not the case, or whethey
there vas or was not overpayment - these will all be matters for the
tribunal concerned with the re-hearing. Buti thsre vere in my view clearly
matters to be covered in the context of the "first limb” of the necessary
ingredients for the application of section 20 of the Act a8 vell as upon the
issue as to disclosure or non-diaclosure apd upon their nNecessary
inter-relationehip by causetion. : '

10. (1) Finally 1 would like to refer to & submission by the benefit of ficer
now concerned as to "burden of proof™. It is put in the following

"Although the burden of proof reats on the benefit officer ...
he diecharges at least the infitial burden by his evidence
that he hae no record of any dieclosure. The claimant

(2) Thoush it cantaine much that ig sound, the eubmiseion as eo
stated ie in ay Judgment over-gtated. True it 1s that the burden
of proof reste on the benefit officer. True it is (as is
implicit though not stated in the submission) that it is a
durden of proof Uron & simple balance of probvabilities. True
it ie that if the benefit officer laye a propexr foundation for
eptabliching that:

(i) there i no official record of a dinsclosure
by the claimant;

(ii)  there was & material change of circumstances; and
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(3)

(4)

(111) hed that been disclosed, there would, on the
balance of probabilities, be extant a recoxd of
that dipolosure held by the Department;

1% could then properly be sald that a prima facie csee had

been established,and the dburden of proof resting upon the

benefit officer would stand discharged unless the claimant (or hin
representative) wan - by evidence or subtmiseion - %o ddeplace

the prima facie case. . .
But such foundations must be properly laid - and wmtil they

are there is nothing for a claimant or his representative to rebut.
It may well be - I do not know one way or the other — that there
is a stending instruction to officers of the Depariment who

deal by telephcme with members of the public that a conteuporary
record ie to be made of each conversstion, and eufficient
information elicited to enable it to be attached to a claimant's
file, and that there are aprropriate ajdministrative arrungements
for this to be done; ao that the abeence of a written report

of a telephonic communication by & claimant upon a clajmant's
case file has a cortain probative value. Even if there wap such
& procedure, the weight of guch evidence might be affected by
how far 1t could be shown to have been in practice carried cut, -
and to vhat extent not. But, be that as it mAy, oere assertion
that "there is no record” is Plainly insufficient to diecharge -
the reguisite burden of proof, nor is ita insufficisncy cured

by assertion ulso that m mearch has been made for a written
record and none can be founpd.

That was, I thiok, appreciated bty the Yenefit officer who formulated
the above cited submissioun - gee his cloging phrusing. But let

3t be supposed that a clajmant has died mnd his pexrsonal
reprasentatives are conteeting the section 20 decipion - im which
cape the claimant cannot bde present to give any further account,
although he has ssserted pricr to his desth that he made oral
dieclosure. I would not wiash to plece any intolerable practical
turden upon benefit officers concerped with section 20 cases,

but it ehould,I think,be apparent from what I have above indicated
thet a muck more refined balance will, in the interests of justice,
noed to be etruck than the sbove cited forsmlation would

suggest. What 1 required to be shown in order to discharge the
burden of proof will of eourse depend on the fects of the particular
cagse - but whilet the balance of probability must in the oane

of 8 deceased claimant be struck with due Tegard to his inability

to give any further scoount, that does not mean thet the other
considerstions I have above referred to, using the case of a deceased
clainant for illustration, are not ms well applicable in the caves
of living claimants. There is, however, no warrant for

personal representatives to exploit the circumsetance that the
claimant hae died: ses R{SB)28/83 and R(SB)34/85.
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(5) So also, in my judgment, it is incumbent on the presenting
officer seeking to discharge the burdem of proof in such a
cave as the present to put before the tribumal the best evidence
he can upon each ingredient in tha chain of substantiation, and
not juet "mere assertions™ attridbuted to some unidentified other
DHSS officer. I appreciate that there are practical limits to
what can in this respect be done toc prove that something alleged
to have besn done by a claimant was not done. Put in the
-gort of situation 1 bave poatulated in (3) it would at lesst be
practicable to put forward a copy of any material instruction
srd & written statement by a responsible officer st the
relevant local office at the material times dealing with
such points asm I have there identified. See also decision
B(SB)5/62 ap to a tribunal's cbligations in regard to
“hearsay evidence". L

11. (1) I direct that the tribunal re-hearing the claimant's appeal be
¢ furnished with B copy of my present decieion in order to ses some
of the pitfalls to be avoided. I further direct that they

record in their decision a finding of fact ag to disclosure having
or not having been made crally by the claimant, and if made as to
vhen to be taken as having been made,

(2) Whilst I do mot 5o direct, I think it would aleo be helpful
to the tribunal if the benefit officer was equipped to address
the tritumal fully on the relevant provieions of lav es to
aggregation upon which hie case is founded.

(3) Should the tribunal hold that there was no dleclogure they
should additionally record as findinge of fact, and desl in their
reasony for declsiomn with, all relevant matters which they
conglder to arime on the issue of overpsyment and a=z to the
ceusal link between the non-discilosure and the overpayment,
if any, they hold to have taken place,

12. My decision is as indicated in paragraph 1(3) sbove.

(Signed) I Edwards-Jones
Commi paioner

Dates & December 1983
Commigeionexr's File: GSB/347/1983

G SBO Pile: 342/83
Region: London South



